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Charl es Hardy OGERON, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 25 Novenber 1975, an Adm nistrative Law Judge
of the United States Coast Guard at Houston, Texas revoked
Appel l ant' s seaman docunents upon finding himguilty of the charge
of "conviction for a narcotic drug law violation." The
speci fication found proved alleges that while under authority of
t he docunent above captioned, on or about 24 August 1972, Appell ant
was convicted by the Harris County District Court No. 184, Texas,
a court of record, for violation of the narcotic drug | aws of the
State of Texas, to wit, possession of heroin.

At the hearing, Appellant was represented by counsel and
entered a plea of not guilty to the charge and specification.

The Investigating Oficer introduced in evidence four exhibits
whi ch included certified copies of the indictnment by the Harris
County Grand Jury charging Appellant with possession of heroin and
t he judgnent finding Appellant guilty of that charge.

I n defense, Appellant offered in evidence four exhibits and
the testinony of three witnesses. Appellant also testified in his
own behal f.

At the end of the hearing, the Judge reserved decision until
after presentation of briefs by Appellant's counsel and the
| nvestigating Oficer.

The entire decision and order revoking all seaman's docunents
i ssued to Appellant was served on 25 Novenber 1975. Appeal was
tinely filed on 15 Decenber 1975.

FI NDI NGS OF FACT

Appel | ant was convi cted of possession of heroin on 24 August
1972 in the Harris County District Court No. 184, Texas, in the
case entitled State of Texas vs. Charles Hardy Qgeron while a




hol der of Merchant Marine Docunent No. Z-1288207. Appellant had
been represented by counsel at the trial and had plead guilty to
t he charge.

Appel l ant was sentenced to three years confinenent in the
Texas Departnent of Correction. However, inposition of the
sentence was suspended and he was placed on adult probation for
three years. After eighteen nonths, Appellant was determ ned by
the Harris County Court to have satisfactorily served his
probationary sentence to that point. It therefore issued an order
on May 6, 1974 dism ssing the indictnment against Appellant and
permtted himto wthdraw his guilty plea as allowed by Article
46. 12, Section 7 of the Texas Code of Crim nal Procedure.

The relevant portions of Article 42.12, Section 7, entitled
"Adult Probation and Parole Law' state upon the Defendant's
satisfactory fulfillment of all probationary conditions the Court
in which he was convi ct ed:

may set aside the verdict or permt the Defendant to w t hdraw
his plea, and shall dismss the accusation, conplaint,
information or indictnment against such Defendant, who shal
thereafter be released fromall penalties and disabilities.

However, one exception to the above is that if the Defendant
is ever again convicted of a crimnal offense, the previous plea of
guilty will be nmade known to that court.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) Appellant's conviction in the Harris County District
Court was not a final conviction.

(2) The Admnistrative Law Judge erred in stating that he had

no option but to revoke Appellant's |license upon a finding

that he was guilty of m sconduct under 46 U S.C. 239b.
APPEARANCE: M chael Allen Peters, Esq.

OPI NI ON
I

Appel | ant contends that Article 42.12, Section 7 of the Texas
Code of Crimnal Procedure, which permts a Court to set aside the
verdict and "dism ss the accusation, conplaint, information or
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i ndi ctment"” agai nst a defendant subsequent to satisfying the terns
of a probationary sentence, indicates that the original sentence
was not intended to be a final conviction. Appellant states that
once an order under 42.12, Section 7 has been rendered by a Judge,
no nention of the probationary sentence nmay be made in any future
court actions. The Texas Attorney Ceneral's opinion of 1973 No.
H 48 is quoted as stating that:

a probated sentence is not a final conviction which would
serve to enhance the puni shnment for a second conviction

Appel | ant argues that for any purpose under Article 42.12 a
"conviction":

means a final adjudication of guilty by a Court of conpetent
jurisdiction resulting in an unprobated sentence not set aside
or reversed.

Appel  ant states that the only exception to a conplete dismssal of
the verdict and liabilities occurs if Appellant requests a
probationary sentence in a second trial court. In that instance he
must informthe court of the prior probationary sentence and woul d
be barred fromreceiving a probation fromthe jury.

Appellant maintains that as there are no substantial
[imtations inposed upon himflow ng fromthe expired probationary
period, a final conviction necessary for revocation under 46 U.S. C.
239b has not been rendered.

The relevant portions of 46 CFR 85.03-10, entitled "court
convictions in narcotics cases", declare that:

a conviction beconmes final where no issue of the seanman's
guilt remains to be decided by the trial court...

After the conviction has becone final within the nmeaning of
paragraph (a) of this section, the conditional setting aside
or nodification of the conviction wll not act as a bar to the
subsequent revocation of a seaman's docunent under Title 46,
U S. Code, section 239b

Appel l ant's argunment that he never received a final conviction is
wi thout nerit. The finality of Appellant's conviction is not
altered by the subsequent term nation of his probationary sentence.
In reference to a jurisdictional question, the United States
Suprene Court in Allespiev. US Steel Corp., Chio 379 U S. 148,
85 S.Ct. 308(1964) stated:

as this Court often has pointed out, a decision final within
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t he neani ng of 81291 does not necessarily nean the | ast order
to be nmade on a case.

In Berman v. United States, 302 U S. 211, 58 S. C. 164(1937) the
Suprene Court expl ai ned:

pl aci ng petitioner upon probation did not affect the finality
of the judgnment. Probation is concerned with rehabilitation,
not a determnation of guilt. It does not secure
reconsi deration of issues that have been determ ned or change
the judgnent that has been rendered.

A situation remarkably simlar to that at hand is found in
Garcia-Gonzales v. Immgration and Naturalization Service, 344 F.
2d 804(1965). This case involved deportation proceedings initiated
after petitioner had been found guilty of possession of narcotics
and put on probation. After serving his probationary sentence, a
Judge ordered a dismssal of petitioner's guilty plea under Cal

Penal Code 81203.4 (West 1972). The dism ssal erased al
liabilities stemmng from the conviction except one barring
convicted felons from carrying firearns. Petitioner therefore

argued that he could not be deported as there had been no final
conviction for possession of narcotics. The court in rejecting
petitioner's argunent said;

It is sheer fiction to say that the conviction is ~w ped or
“expunged' by [1203.4]. What the statute does is reward the
convict for good behavior during probation by releasing
certain penalties and disabilities.

Numer ous Commandant's Appeal Decisions have reached the sane
concl usion. See Commandant's Appeal Decisions Nunbers 852(LOGAN),
935(LI TZ), 954(WH TE), 1746( PREVOST).

Appel l ant cites several Texas state authorities to support his
contention that the conviction is not intended to be final under
state law. However, Appellant's citations do not serve to refute
the fact that his conviction was not unconditionally dism ssed as

required by 5.03-10(c). In order to insure a uniform national
application of 239b the federal definition of "final" wll be
appl i ed.

I n conclusion, Appellant's contention that the Court ordered
nmodi fication of his probationary sentence served to prevent a final
convi ction necessary for revocation under 239b is not valid.
Additionally, 85.03-10(a) permts an Investigating Oficer to
present evidence of a guilty plea to satisfy 239b. On either
basis, the revocation of Appellant's seaman's docunents was
correct.
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Appel  ant argues in the alternative that if a final conviction
for the purposes of 8239b is determned to have been rendered, then
the Adm nistrative Law Judge erred in declaring that he had no
choice but to revoke Appellant's docunent. Appellant points out
that 8239b states the "The Secretary may "... (b) take action"” and
mai ntains that this indicates Congressional intent to permt the
exercise of discretion by the Judge in the revocation of seaman's
docunents. However, a review of the legislative history of 239b
indicates that Congress intended mandatory revocation for all
narcotics convictions. Hearings before the Senate Subconmm ttee on
Interstate and Foreign Commerce on H R 8538 held on 16 June 1954,
House Report No. 1559 of 4 May 1954, and Senate Report No. 1648 of
28 June 1954 indicate that the only orders to be issued foll ow ng
proof of a narcotics conviction are "deny" and "revoke". "Deny"
was not to be used in the same context as a suspension as it
referred to those individuals who apply for a seaman's docunent for
the first time and have been convicted of a narcotics offense
within ten years prior to the application. D scussion of an order
| ess than revocation was nade by the Departnent of Comrerce in
relation to HR 4777, a predecessor bill to HR 8538, by letter
of 28 August 1953. However, Congress did not agree with the
proposed change from "shall permanently revoke" to "may suspend or
permanently revoke." Subsequent revisions, reports and m nutes
refer only to revocation. (See al so Commandant's Appeal Deci sions
Nunber 1746 (PREVOST))

In conclusion, the word "may" in 239b refers only to the
Secretary's and Investigating Oficer's discretion in initiating
t he hearing. The Judge did not err in stating that he had no
choice but to revoke Appellant's docunents after finding that he
had been convicted of a narcotics violation.

Appel lant also contends that the National Transportation
Safety Board Decisions in Siler v. MIls, NT.S. B. Oder No. EM 43,
Bender v. Myore, N T.S. B. Oder No. EM 39 and Bender v. Packard, 1
N.T.S.B. 2301, all hold that the grant of discretion in 239b does
not run solely to the Investigating Oficer as to whether or not to
prefer charges. However, this contention does not deal with the
Judge' s lack of discretion in revoking Appellant's |icense once the
Coast CGuard hearing has in fact been initiated. Again therefore,
the Judge was not mstaken in ordering revocation of Appellant's
docunent s.

Appellant cites Siler v. Beroud N. T.S.B. Me-43(1975) which the
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Appel I ant al | eges;

permts in dicta that if other evidence is submtted in behal f
of the Appellant as to the circunstances surrounding his
receiving of probation on his plea of guilty then the NNT.S. B
could reasonably speculate as to what a jury would do in
Appel  ant' s case.

However, speculation as to what either a jury or the NT.S. B
m ght have decided if mtigating evidence were presented is of
little help to Appellant's case and rendered noot by the fact that
the NNT.S.B. affirnmed the Commandant's order of revocation.

|V
Appel l ant mai ntains that the Judge's issuance of a tenporary
docunent illustrates that the Judge did not consider himto be a
hazard or unfit for work as a seaman. |In response it is pointed

out that the issuance of a tenporary docunent was contrary to
established policy and Commandant's directives when dealing with
cases under 46 U.S.C. 239b. The fact that the Judge was m st aken
inissuing a tenmporary docunment does not aid Appellant's argunent.

Vv

Appel | ant states that he pleaded guilty only upon the poor
advice of his counsel and that this should be taken into account
when considering an order subsequent to a conviction under 239b.
However, Appellant's assertion that he was inadequately represented
in the trial should be argued in the court of his conviction. An
adm ni strative hearing is not the proper forum for a collatera
attack upon a state court's decision. Additionally, Appellant's
testinony at the hearing in which he related the events leading to
his arrest cause ne to believe that his conviction was not the
result of poor representation.

\

Appel lant finally enunerates several mtigating factors which
he states denonstrate the fact that he nmerits an order |ess than
revocation. However, any evidence which Appellant has regarding
hi s good character and abstinence from hazardous substances shoul d
be used in the clenency procedures under 46 CFR 85.13 whereby an
eval uation is nmade for determning the propriety of issuing a new
docunent .

CONCLUSI ON

Article 42.12, Section 7 of the Texas Code of Crim nal
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Procedure does not unconditionally set aside a conviction for al
purposes as required by 46 CFR 5.03-10(b). The revocation
proceedi ng was based upon evi dence of a substantially reliable and
probative nature and therefore correct.

ORDER

The order of the Adm nistrative Law Judge revoking Appellant's
mer chant mariner's docunent no. Z-1288207, dated 25 Novenber 1975
at Houston, Texas is AFFI RVED.

O W SILER
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C., this 20th day of Septenber 1976.
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